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THE 
EARL of SHAFT SBURY'S 


CASE. 


HIS day the Earl of Shafisbury was broughtto the 
Bar upon the return of an alias Hab. Corp. dire&ed 
tothe Conſtable of the Tower of London ; the effect 
of the return was, that Anthony Earl of Shaftsbiry, in 
the Writ mentioned, was Committed to the Tow- 
<q GN B er of London. 16: Febr. Amo Dom. 1 676, By vertue 
DT DN. PSs of an Order from the Lords Spiritual and Temporal 

enin Parliament aſſembled : the Tenour of which Order followeth 


« 


m hac verba:: 


Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the 
Conſtable of His Majeſties Tower of London, his Deputy, or Deputies, ſhall re- 
ceive the Bodys of James Earl of Salisbury, Anthony Earl of Shaftsbury, 
and Philip Lord Wharton; Members of this Houſe, and keep them in ſafe Cuſto- 
dy, within the ſaid Tower, during His Majeſties Pleaſure, and- the Pleaſure of 
this Houſe ; for their Fligh Contempts commuted againſt this Houſe, and this ſhall 


bes ufficient Warrant on that Behalf. | "OR y 
_ To the Conſtable of the Tower, &c: ]: Browne Cl er. Par; 


"" The Earl.of Shaftchury's Council prayedthar the return might be Fi- 
ſed, and it was ſo, and Friday following appointed for debating rhe ſuf- 
ficiency of the return, and in the meantime direCftions Wete given to his 
Council tg attend the Judges and Attorney General with their excepti- 
ons to the xeturn, and my Lord was remanded till that day, _—_—— 
; | "= 
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faid that though the return was filed, the Court conld remand or Commig 
him to the Marſhalſea at their EleCtion, | 


On Friday the Earl was brought into Court again, and his Council 
argued the inſufficiency of the return. 


williams (aid, That the Cauſe was of great conſequence, in re? 
gard that the King was touched in his Prerogative ; the Subje& was tou- 
ched in his Liberty, and this Court in its Jurisdiction. * | 
1/t. The Cauſe of Commitment which is returned, is not ſufficient 
for the general Allegations of high Contemprs is too uncertain, for the 
Court cannot judge of the Contempt, if it doth not appear in what air 
conlilts. A | 
2dly. It is not known where the Contempts were committed, and in 
favour of liberty, it ſhall be intended they were committed out of the 
Houle of Peers. | 
zdly. The time is uncertain, ſo that, peradventure, it was before the 
laſt Act of General Pardon. | 
* 4thly, It does not appear whether the Commitment were on a cone 
viction or accuſation only. 
_ - It cannot be denyed, los that the return of ſuch '2a Commitment, by 
atiy athex Court, would be too genetal arid uncettain, More. 893, Aſt- 
Wiſh was Bailed on a return, quod commiſſus fuit per mandatum. N. Malt. 
Di. Caſtod. Magn. Sigil Anglie virtute cujuſdem contemptyus in curia fafti, and in 
that Book, that divers other perſons were bailed on ſuch general returns, 
and the Caſes have been lately affirmed in Buſhels Caſe, reported by the 
late Lord Chief Juſtice Vaughan, where it is expreſly ſaid that fuch Com-' 
mitment-and return being too general and uncertain, the Court can't bez 
lieve ian implicite manner, that in truth the Commitment, was for 
cauſes particular and ſufficient. | TH "7 
© Yaugban's Reports, 140. Accord. 2. Inſt. 52, 53. & 55. andthe 1.Rolls; 
218. andthough the Commitment of the Jurors was for acquitting Pex 
and Meqd, contra plenam & manifeſtam evidentiam': it was relolyed to be too 
general, for the evidence ought to appear as certainly to the Judge of the 
return, as it appears before the Judge authoriſed ro Commit, Ruſh. Caſe, 
UA ID 2:20:07] DX, iid 
ANGwhi Commitment being by theHouſe of Pects will rake no diff. 
erence ; for in all Caſes where a matter comes in Judgment, before this 


Gourt,, let the queſtion be of what natureit will; the Court'is'obligetta 
declare the Law, and that without diftin&tion, whether the queſtion be- 
ganin Parliament. or no. In the Caſe of Geo. Binzon in, C. B. there w3 
2 long Debate, Whether an Original Writ might be Filed'again#t a Member of Par- 
lament, during the time of Priviledge ; and it was urged, that # being duriig 
the Seſſion of Parliament, the termmation of the Queſtion did belong to the Parlia- 
ment ; 
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ment, bilfitwas refolyed-that an Original might be filed, 2nd Bridomet 
then'Chief Juſtice; ſaid that the Court-was obliged 0 declarethe.Law in 
ff Cafed that came in'Judgmeant before them. H: 4.'Ed. 4. Rut. 47.10. 
irrScacc. In'Debt by River Yerſus Couſin,” the Netendent Pleads, that he 


was ſent of a Member of Parliament, «& ldeo Cap! feu arcitant non debet,and 


the Plantiff prays Judgment; and afterwards by: Advice of all.the Judg- 
esthe Judgment was entred.” 'Videtur Baronibus quod tgle habetur Privilegium 
quod Magnates, &c. Et eorum familiares «apr-ſeu areitare non debent ſed nullun 
babetur privilegium quod non debent Tmplantare ideo : reſpondet Noſter. So in Tri- 
Vimards Caſe, a queſtion of Priviledges was deterinined in this Court. Dys 
&. 60.in 14. Ed. 3.*in the Caſe of Sr.:Jobn, and Sir Jeoffry Stanton 
which was cited in the Cale of the Earl of Clarendon, and is entred in 
the Lords Journal. - | ls; 

»--An Accord of waſt, depended berwecn'them in the Common-Pleaſe, 
and the-Court was divided and the Record was Certihed into the Houſe 
of Lords, and they gave direction that the Judgment ſhould be Entred, 
for the Plantiff atterwards on a Writ of Error,” brought in this Court 
that Judgment was Reverled : Notwithſtanding the Objection, thart it 
was given by order of the Houfe of Lords ; for the Court was Obliged 
to proceed - according to the Law in a matter that was before them in 
point of -Judgment. Nor long ſince the Earl of Briſtol Exhibited an Ac- 
enſition againſt the Earl of Clarendon to the Houle of Lords, and it con- 
rained divers matters whereof ſome did ariſe out of Parliament; and it 
was referred to the Judges to conſider whether that procedure was Parlia- 
mentary,” and the 4th. July 1663. it was refol ved by the Judges that the 
Lords ottght not to proceed only upon an Impeachment by the Com- 
mons, when the matters ariſe out of the Houle. 

"The Conſtruction of all Acts of Parliament, are given to the Courts 
of Weſtminſter, and accordingly they have Judges of Validity of Acts 
of Parliament, they have ſearched the Rolls of Parliament, Hub. 
109. Lord Hunsdons Caſe, they have determined whether the Jour- 
nal bea Record : Hub. 110 : When a point comes before themin Judg- 
ment, they are not fore cloſed by any Act of the Lords, bur ought to 
Jud e according to the Law, by which the Realm is Governed and not 
y the-Lords: if it appears that an Act of Parliament be made by the 
King and the Lords without the Commons, that A& is Felo-de-ſe, and 
the Courts of Weſtminiter ought to judge it voide, 4. H: 7. 18. Hub.111; 
and accordingly they ought to do,if this rerurn contain in it that which is 
fatal tot ſelf, it hath been a queſtion often reſolved in this Court when a 
Writ of Ertor in Parliament, ſhall be a ſuperſedias, - and this Court hath 
determined that ſhall be ſaid to be a Seffion of Parliament, 1. Rolls. 29. 
and if the Law were otherwiſe there would be a failure of Juſtice if this 
Parliament were Delolyed, tliere would be no queſtion but the Priſoner 


ſhould be diſcharged on a Habeas Corpus; and yer then the Court muſt ex- 
. B 
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| Atvine the cauſe of Commitment, and by Coriſequence a matter Parlia: 


mentary, and the Court may now have Cogniſlance of the matter, a; 
clearly-as when the'Parliament is Delolved, the Party would; þe with- 
out remedy for his Liberty, if he. could not find it here; for it is nor ſuffici: 
ent for him to procure the. Lords to determine their pleaſure - for - his Inq 
priſonment, for before-his Enlargement he muſt have the Pleaſures of the 
King tobe determined, arid that ought to be.in this Court, and therefore 
the Priſoner ought firft to reſotr hither. - a ent 
+ Let us ſuppoſe ( for it does . not appear.in the recurn,, and the Court 
ought -notto Enquire of any,matter out of it, ) that the ſuppoſed Con- 
tempt- was a thing done ogt of the Houle ; it would; be.hard for this 
Court to remand him : Sappoſe he were removed to a Forraign Priſog, 
during the Pleaſure of the Lords: No doubt, but thar wquld have been 
an Hlegal'Commument againſt Magna Charta and the, Petition ;, there the 
Commitment would have been Expreſlly Illegal, and it. may be this Com- 
mitment may be no leſs ; for if it had been Expreſly thewn, and if he be 
remanded, he is Committed by this Court who are to anſwer for hi 
Imprifonment; ; 
But 2, the limitation of the Impriſonmeart during the Pleaſures of the 
King and the Houle is Illegal and uncertain;for fince it ought to determin 
in two Cottrts, it cart have no certain Period, a Commitment” until he 


ſhall be Diſcharged by Kings Bench and Common. Pleas. is Illegal ; for 


the Priſonet can't apply himfelf in ſach- a. manner. as to obtain his Dif; 
charge. If a Man'be Commurted to further order Cook{aith, he is Bay- 
lable PR for that Imports till he ſhall be delivered in good courſe 
'of Law, andif this Commitment have not that Sence, it is [llegal, for 
the pleaſure of the King is that which thall be determined according to 
Law in his Courts, as where the Stat. of Weſtminiter, 1 Chap. 1 5. de- 
clares that he is not reprovable, who istaken by Command of the King; 
who ought not to extend to-an Extra judicial Command bur in his Courts 
of Juſtice, to which all marters of Judicature are deligared and diſtri- 
buted. 2 Injt. 186: and 187. 


wollop; To the fatne purpoſe, cited Buſhels caſe, Vaughan, 1 37. that 
The - | return-for high Contempts was not ſufficient, and the 
Court that made the Commitment in this Caſe makes no difference, in 
the Caſe for otherwiſe one may be Impriſoned by the Houſe of Peers Un- 
juſtly , for a tmarref televable here and yer ſhall be withour any manner 
of relief, by ſuch a return, for on Suppoſition that this Court ought not 
to meddle where the perſon is Committed by the Peers, any perſon at 
any time and for any Cauſe may be ſubject to a perperual Impriſoament 
at the Pleaſure of the Lords. Thich 
And the Law' is otherwiſe for the Houſe of Lords is the Supream 
Count yer thezr Juriſdiction is limited by.che Common and RaneLaw, 
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and their Exciſes areexaminable.in this Court, for there is a great diffe- 


" F\.4 4 [ TEAEPT: #1 C * 4 eo 2{Y ( 
Fence berween the Errors and Exciſe in and of a Court. between an Erro- 


njous proceeding withour Juriſdidiction,, which ls void and 2 meer Nul- 

A IT bp. rote Parliament the King, would have one attain i 
eafan, and lole his Lands, | I the T.vids aflcnted but nothing was 
alas, and lole his Lands, and the Lords aflented but noching was 

id of the Commons,” wherefore all the'Jaftices held clearly that it was 
no ARt, ,at he was reltored'to his 460, Wha without doubt in the ſame 
cle if the Party hadheen Impriſoned, the” Juſtices might have made 
the. like refolcion that he oulgh to have þeen diſcharged. ' 4 
- Itisa (Recs? chas a Man ſhall be Impriſoned by a limited Turifdidti-, 
on, and irſhall nor be examiriable, whether the cauſe were within their. 


Juriſdi&tion or not, if the Lords without the Comriions ſhould grant 2 


Tax, and one that refuſed to pay it ſhould be Impriſened, i Tax is 
void, but by a genctal Commitment the Patty ſhall be reniedyleſs it fobe 
the Lords ſhould ayrard a Capias for Treaſdn of Fellony. ©. © 

_ By theſe Inſtances it appears that their, Juriſdiftion- was reſtrained by 
the Common Law, and it is alſo reſtrained by divers Atts of Parliament,: 
1. Hen. 4. Chap. 14. no Appeals ſhall be made, or 'any ways purſued or 
where a Statute is made a Power is Implicitly given. to this Court by the 
Fundamencal Inſtitution, which makes fps Jucges Expofitors. of Atts of 
Parliament; and peradventute if all this'caſe A GeeT upon the feturn 


- this might be a Caſe in which they were reſtrained by the Stat. 4: Hen. 8. 


Chap. 8. Thar all the Suits, Uſerqents, 'and Condemnitions, &<., . Mas 
ny time from henceforth, at any time to be put or had upon any Mem: . 
bers for any Bill ſpeaking or reaſoning of any marters concerning the Par- 
fiament to be Communed or Treatef of, ſhall be ucterly void and of no 
Effect, now it does not appear, bur this is a CorreCtion and Puniſhment 
Impoſed upon the Earl, contrary to the Statute, there is no queſtion now 
made of the Power of the Lords, bur it is only urged thar it is neceſſary 
for them to declare by Vertue what Power they proceed otherwiſe the 
Liberty of every Engl Man ſhall be ſubje& to the Lords, whereof they 
may deprive any of them againſt an Act of Parliament, but no uſage 
can juſtity ſuch a proceeding. Elſmores Caſe of the Poſt, Nati: 19. The 
Duke of Suffolk was Impeached by the Corrimons of High Treaſon, and 
Miſdemeanors, the Lords were in doubt whether they ſhould proceed 
upon ſuch a general Impeachment to Impriſon the Duke; and the ad- 
viſe of the Judges being demanded, and their Relolution given in the 
Negative the Lords were ſatisfied. This Cafe is mentioned with de- 
hgn to ſhew the teſpect given to the Judges, and thar the Judges have 
determined the higheſt matters in Parliament; Ar a Conference held be- 
tween the Lords and the Commons, 3d: April. 4. Car. concerning the 
right and Priviledge of the Subject, it was declared and agreed, that no 
Freeman ought xn, 2 Commitred or reſttained by Commitment of the 
King or Ptivy Councel, or any other ( in which the Houſe of Peers is 
| Y x '" included,) 


c wv 
5a d, ) unleſs ſome caule of Commit A Reſtraint, or Detaings: : 
kg for which by Law, he wh rir Committed, .&c 0 HF 

"Now if the King, who is the Head —hy Parliament, nor the Priyy 
Goiricel who is > Co of. Sears, to. whic z Jecyecy FO is neceſſary may 
ik & WO harea 'Counof as well,a as A Court of State; and there: 

E ought = to proceed ig an Megal manner, tis Moos in 1. Rolls. 192. 
fy 00g Worths Caſe, Cook is of Op pop that! th Pity Councel n thay 7 Commit 
withour ſhewing cauſe, bath in | his more ure Apes, he was of another 
Of pinion and lag the, Law g  fleclared ig the Petition. of 

hr. | | 3 | | = SELLENS "BITE 

* ni; fa to the lame purpoſe, and ſaid a Jadge cinngt make a 

doment t unlels the Fac appearsto him and on, ati Habeas Corpus, the 
Jai can,only take : Nh 4 "the Fact returned, it; is elawkal for any Sub- 
jects th af finds himſelf agrieveg by any Sentence or Judgment ro Petition 
ie Ki BY an humble manner for redrefs and where'the Subject is re- 
ſtraine: jo his liberty t the proper place for him to apply kimKlf unto is 
Fo Court which hat the Suprearh Poiver as, to this purpoſe, over all 
urts and ona an Habeas Corpus Tſhuing herice, the King ought to have 
an Account of his Subject Roll. Fab. C Cop64 64: Witherlies Caſe, and though 
the Conimitment E be by the Lords, yerif it, be Illegal, this Court is O- 
bliged to diſcharge, Gy Priſoner, as well as if he had been lllegally 'In- 
ined by any other Court ; the Houſe of Peers is,a high Court but the 
Kings Bench, hath ever been Inſtructed with, the Liberty of the Subject, 
and if it were otherwiſe in caſe of Impriſonment by the Peers, the Pow: 
cr 6f the King was leſs abſolute than the Power of the Lords. 

I does not appear bur that this Commirmerit was for Breach of the 
Priviledge, but nevertheleſs if it were,this Court wight give telief as ap- 
pears. in Sr. George Bigmores Caſe before cited and M. ch. 12. Ed. 4. Ret. 
2O.- ..- for the ap wh 


farr*s) 


and commanded the i Judge's to give 157 "agen Auer men for the time 
to come, , but by Ryley. 39. it appears that it is only an Order of the King 
and the Fords, and that was the cauſe the Judges conceived that they 
were not bound by it, but 39. 3. 13. and ever fince have Jydged the 
contrary if it be admitted. for that for Breach of Priviledge may 

mir, yet it ought to appear on the Commirment that that was *. Cauſe, 
for otherwiſe that may be called a Breach, which is only a refuſal ro an- 
ſwer! tO a Matter whereof the Houſe of Lords i is reflcaiiod to hold Plea by 
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the Stat: of the 1ſt. of Hen.4. and for a Contempt Committed out of the 
Houſe _ cannot Commit, for the W6rdAppealirrthe Statute extends 
to all Miſdemeanors, as it was reſolved by the'Judgesin the Earl of Cla- 
rendon's Caſe, July. 1663. ' If the Impriforitaent be not lawful the Court 
cannot remand him to his wrongful Impriforiment, for that wonld be an 
A& of Injuſtice, to Impriſon him, De nond'Vaughan; 156. Ir does not 
appear whether the Contempt was a Voliintary Act, or at Opinion, or 
an'Inadvertency, and he has novv ſufferedfive Months Imprifonment- al- 
ready, falſe Impriſoniment is not only whiere the Commitment is. unjuſt, 
but where the Petition is too long; 2 Inſt. 53: In this Caſe if this Court 
cannot give' Remedy, 'peradventure the Impriſonment ſhall be perperu- 
4 for the King as the Law is now taken may Adjourn the Parliamentfor 
10 or 20 Years: EIS Mp of, | 
/ But all this is ſaid on Suppoſition that this Sefſion has Continiaance;Fcon- 
ive thar the Kings giving his Royal Aﬀſentto- ſeveral Laws which has 
been Enacted,the Seſſion is determined,and'then their order for the Impri- 
ſonment is alſo determined Brook Parliament. 86. Every Seſſion inwhich 
be King Signs Bills is a day of ie ſelf, a Seffibn of it felf, 1. Car.1.7:A Spe- 
cal Act is made,the giving the Royal Aſſene to ſeveral Bilts, ſhall ngr de- 
ermine the Seſſion. ("Tis true, tis there ſaidto be made for the avoiding 
il Doubts.) In the Stat. 1 6.Car.1:; There is a/Promile tothe ſame; purpoſe; 
nd alſo 1 2.Car.2.1. and 22: and 23.Car:#2:1.11Ro:2:No.12:; 1; 
© By the Opinion of Cook. 4. Inſt: 27. the Royal Afenr does not. deter- 
nine, but the Authorities on which he reties, don't Warrant his Opinion, 
for firſt. in the Parliament, Roll.1.H. 7. It appears that the Royal Afenr 
ms givento the Act, for the reverſal of the Attainder of the Members 
o Parliament ; the ſame day it was given to the other Bills, and the ſame 
Year the ſame Parliathent Aſſembled agaiti, and then tis Probable, that 
be Members which had been attained wete preſent and not before, 8 R. 
1.No. 13. is only a Judgment in Caſe of Treaſon, by Vertue of a Pow- 
reſerved to them on the Statute 25. Ed: 3. Rot. Parliament. 7. H. 4. 
No. 29. is not an Act of Parliament, 1 4. Ed. 3: N. 789; The Act is 
it ehtred on the Roll, but on Coridition the King will grant their other 
Petitions, the Inference my Lord Cook makes, that the Act for the Ar- 
andet of Quieen Katherine, 33. H. $. was paſled before the determina- 
lon of the Seſſion, yer it was on 2 Judgrient given againſt by the Com- 
niſſions of Oyer and Terminer, and the Subſequent Act is only an AR of 
onfirmation ; but Cook ought to be Exculed for all his Notes and Papers 
rere taken from him, ſo that this Book did not recieve his laſt hand, but 
is obſervable he was one of the Members of the Parliament, 1 Car. 1. 
Vhen the ſpecial Act before mentioned, arid was made, and no Inſtance 
be given where an Act was paſted; and*afteriwards the Parhament 
d proceed in! that Seſſion only Where there was a Precedent Agreement 
veen the King and the Houſes, ſo I conclude thatthe order is —_ 
C mine: 


_ —_ - 


BY C10) 

mined with the Seflion,and. the Earl of Shaftsbury ought to be Diſcharged, 
| Ayttstothe fame offect argued; That the Warrant is not ſuthcient; 
fdrit dbesnot appeat that it was miade by the JurisdifHon is defired in the 
Houſe of Peers ; for that is corathRege in. Parliament, fo that the Kingand 
the Cotnmons are preſent in fuppotttion of Law, and the Writ of Erry 
in;Parkament is Inſpefto Recordo nos conſalis wr adyiſamento Spiritualium vg 
"Temparalinm, <3 Communitatum in Parliamento preditt” exiſtent”, &c. it would 
fot be difficult ro prove that anciettly che Commons did afliſt there, "and 
gow-ir hall be intended that they were preſent ; for there can be no 4. 
verineatagainſt the Record, - The Lords de ſeveral Acts 2s a diſting 
Houſe,; as the Debeting Bills, che Enquiring of Bredebes of Priviledges,. and 
the Warrant in this Caſe being by the Lords Spiritual. and Temporal, cannat 
be intended otherwiſe, but that it was done by them in their diſtinct cx 
pacity,-and then the commirmene being.during, the Pleaſure of the King 
and the'bIoufe of Peers, it is manifeſt that the King is Principal, and Hz 
Pleaſbre'ought tobe determined in chis Court. | 

If the Lords ſhould commit a great Miniſter of State ; whoſe Advice 
neceſfary for: the King and the Realm, ic cannot be imagined that the 
King/ſhall be without remedy for his SubjeR, bur that he may have hin 
Diſcharged by his Writ out of chis Courr. 

_ . Fhigs preſent Receſs is not ordinary Adjournment ;. for it is entred » 
the Journal that the Parliament ſhall nor be Aſſembled at the Day of At 
—_— but Adjourned or Prorogued to another Day, if the King 
not fighihe his Pleaſure by Proclamation. | 

.-.. .. .. Some other Exceptions were made to the Return. 

i. That no Commitment is returned, but only a Warrant to the Ca: 
ſtable to receive hin. 

2.. The Return does not anſiver the Mandate of the Writ ; for th 
it. is te-have the Body of 4. E. of S. and the return of Warrant for tk 
impriſonment of .4. Aſhley E. of S. 

.*. Serjeant. Maynard argued to maintain the Return ; The Houſe of Luk 
is the Supream Court of. the Realm; *tis true this Court is ſuperior 'to all Courts 
ordinary Jarisdiftion , If this Commitment had been by any Inferior Court, it col 
at havebeen maintamed ; But the Commitment is by a Court that is not wnder t 
Contronb-of this Court ; and that Court is in Law ſitting at this time, and therej 
the qxprejving the Contempt particularly is a Matter that continues in the Deliberat 
of that 'Conrt: : "Tis trae., this Court ought to determine what the Law is in eVt 
Cafe that comes before them, and in this Caſe the Queſtion is only whether thi 
Court car. judge of # Conternpt committed in. Parliament during the ſame S!j 
frof | Parhament ,, anid diſcharge one committed for ſuch Conterapt , when 
' of Priviledge ariſeth m'an Accord depending im this Court, the Cout 
nay deterniine it ; but now the Queſtion is, Whether the Lords have capacity to: 
termine their own Privilidges, and whether this Court can controul - their Dete 
mution,. and Diſcharge: during their Seſsion a Peer committed for comempr. "7 
\h 
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Tudges bave eften demanded what the Law 1s, and how 4 Statute ſhould be expound- 
n, of il wo inPorliament as on the Stz#wa of GONI 40 Ed. 3:34. 
6, 8. Co. 157 & 158. a fortiori; The Court ought - to demaid their Opinion 
when a Doubt ariſeth on an Order made by the Houſe f Lords now ſitting. 

As to the Determination of the baprifanment, doubtleſs the Pleaſure of 
the King, is to be determined in the ſame Court where the Judgment was 

iven. | 

As tothe Determination of the Seſſion the Opinion of Cooke is good Law, 
and the Addition of Promiſes of many Acts is only in Majerem cautelam. 
.  Attozney Gen. To the ſame Effect, as to the uncertainty of the Cam- 
mitment.,. it 15 to be conſidered that this Caſe differs from all other Caſes 
in two circumſtances : 1. The Perlon which is committed is a Member 
of the' Houſe by which he is committed .( I d6 not take upon meto ſay 
that the Caſe would be different if the perſon committed were riot a 
Peer.. . 2. Fhe Court that does commit- is Superior to this Coutr, and 
therefore if the contempt had been particularly ſhewn of what Judg- 
ment ſoever this Court {hould have been as to the contempt, yet they 
would not have diſcharged the Earl, and thereby cake upon them a Ju- 
risdiction over the Houle of Peers. 

The Judges in no Age bave taken upon them the Judgrtient of what 
is Lex & confuctudo Parliamenti ; but here the Attempt is to engagethe 
Judges .to give their Opinion in a matter whereof they might have 
refuſed »to have given it. If it had been demanded it Parlia- 
ment, 'tis true; if a Writ be brought where Priviledge is. pteaded, the 
Court ought to judge of it as an Incident to the Suit whereot the Cours 
was poſleſs'd; but this will be no warrant for this Courtto aflumie 2 
Judgment of an original Martter ariſing in Parhament, and that which is 
taid of the Judzes-power to expound Statutes, cannot be detiied: - 

But ir is not applicable to this Cale by the ſame reaſon that this com- 
mitment is queſtioned, every commitment of the Houſe of Commons 
may be-likewiſe queſtioned in this Court. Ir is objefted, that there 
would be a failtre of Jſtice if the Earl ſhould not be difcharged ; butthe 
contrary-is true ; fot. it he be diſcharged, there would be a failure of 
Juſtice for Offences in Parliament, and therefore the Eart would bedif- 
charged from all mater of puniſhment for his Offence, it he'be diſchar= 

ed (for he muſt be diſcharged or remarided ; for the Court tanrior Bail 
- where they have a Jurisdiftion of the Matter) and fo delivered our of 
the Hands of the Lords, who only have power to puniſh him . 

. Itis objected that the contempt is not ſaid tobe committed in the 
Houle of Peers, bur ic may well be intended ro be cortimitred'there ; for 
i appears he is a Member of that Houle,” and that the contemps was a- 
gainſt the Houſe ; and beſides. there are contemipts whereof 'thaty haye' 


Cognilance though they are Committed out of rhe Houle, it 
that tis poſſible this Contempt was Committed before” tle K 
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don but ſurely ſuch Injuſtice ſhall norbe ſuppoſed in the Supream Coutt,' and it 
mgy well be ſuppoſed tobe'Comtnitred, during the Seffion in which the Come 

mitment to Priſon was. / LUO 2} | DI 
It would be great difficulty for the Lords tomake their Commitments ſo exa& 
and particular whea they are Imployed in the Arduous Aﬀairs of the Realm, and 
it has been adjudged on a return out of Chantery, 'of 4 Cemmittnent for a Con- 
tempr 4gainſt a Decree that it was good, and yet*the Decreewas not ſhown, ' 
The Linnitation of the Impriſonment is well, for it the King or the Houſe de- 
termine their Pleaſure, he ſhall be diſcharged; for thea tis not the pleaſure of both, 
that he ſhould be detained, and the Addition of thoſe words during the pleaſure, 
is tio more'ther was before Implied by the Law, for if thoſe-words had been O- 
mitted, -;yetthe King might have pardoned the Contempt if he had but Expreſt 
his pleaſure-under the Broad Seal. -1f'a Judgment be given in this Court, that 
one ſhall be Impriſoned during the Kings pleaſure ; his pleaſure ought to be De- 
termitied by Pardon, and not by any Act of this Court, ſo. that the King would 
ave no prejadice by the Impriſonment of a great Minitter, becauſe he could dif- 
ghaoge. him by a Pardon the double Limitation is for the Benefit of the Priſoner 
who ought not'to complain of the duration of his|-Imprilonmeat, ſince he has neg- 
leQed;ro make Application for his Diſcharge in an orderly way. be VEE 
+1 Confeſs by the Determination of the Seſſion, the orders made the ſame Sefſion 
are Diſcharged,but I ſhall not affirm whether this preſent Order will be Diſcharg- 
ed: or no,becauſe it is a Judgment.But this is not the preſent Caſe, for the Seſſion 
continues notwithſtandingthe Royal Aﬀent given to ſeveral Bills, according to the 
Opinioniof Cook and all the Judges. Hutton. 61.and 62, Every Proviſo in.an AC 
of Parliament is not a Determination of w hat was the Law before ; for they are 


often adde&' for the Satisfation of thoſe that are Ignorant of the Law. 


- Solicitoz Gen, To the ſame effeR, in the great Caſe of-Mr. Selden, 5 Cay, 1: 


the warrant was for notableContempts committed againſt us and our Government, 
and ſtirring, up Sedition'; and although that be almoſt as general as that in our 
Cafe, yet.no ObjeQtion was made to it for that cauſe in any of the Arguments, 
Ruſpworth's Colleions 18 & 19. itt the Appendix. But I agree that this Return 
could not havebeen maintained if it were out of an infer:our Court, but dus 
ring the Seflien this Court can take no Cognizance of the'Matter, and the Incon- 
venience would be great if the Law weretaken vtherwilſe ; tor this Court might 
Judge one way, and the Houſe of Peers another: which doubtleſs would not be 
tor the Advantage and Benefit of the Subje&. ' For the avoiding of this Miſchief, 
It:was agreet by the whole Court in the Caſe of Barnardiſton and Somes, that the 
Accord tor;the double Return could not be brought in this Court until the Parlia- 
ment had determined the Right of Ele&ion, leſt there ſhould be a diftcrence be- 
tweerithe Judgments of the Courts. 

'"When a fudgment of the Lords comes to this Cotirt, though it be of a Rever- 
ſaliof # Judgaient of this Court, the' Court is obliged to execute it, but their 
Judgment was /heyer examined or correRed here. In the Caſe of the Lord Hollis, 
it:vas Reſolved that this Court had' no Jurifdition of a Miſdemeanor -commit- 
—_ — when the Parliament is determined, the Judges are the Expoſi- 
tors of the AQts, and are intruſted with the Lives, Liberties and Fortunes of the 
SubjeQ, andif'the Seffiqrt were Determined, the Earl might apply himſelf co 

i6Cqurtfor the Subjeft: ſhall not be. without a place where he may reſort for 
theRecovery. of his Liberty, but this Seffion is'not Determined for the moſt part 
the Royal Alſent is given the laſt day, as ſaith Plouden, Partridges Caſe, yet the gi- 
ving the Royal Afſent, does not make it the Taſt day of Parliament without a Sub- 
ſequent Refokition or Prerogative;and the Court Judicially takes notice of Proro- 
FRUNN, and Adjournmeats Parliament: Cro. Fac. 111. Ford. Yerſus Hunten, and 

Gor ence no order i difcontinued but remains 2s if the Parliament were 
atually Aſſembled. Cro, Fac. 342. Sr. Chr. Haudexs Caſe, ſo that the Earl ought 

-ezpply himſelf to the Lords who are his proper Judges. Ic 


- 
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zl ought to be obſerved, That this attempt is Prime Impreſſtonis, 
and though Impriſonment upon Contempt hath been frequent by 
the one andthe other Houſe, ill now no perſon cyer foughts In- 
ement here: The Court was obliged in Juſtice to grant the 
Habeas Corpus, but upon the whole marter being diſcloſed, it ap- 
xars upon the Return, that the Cauſe belongs ad alizd examen ; 
they ought to remand the Party. 
jj -Asto theLnnuation of the Impriſonment, the King may. de- 
termin Ius Pleaſure by a Pardon under the Great Seal of England, 
48 in the Caſe of Reinger and Flagoſa, Plowden 20. 

As to the Exception that no Commutment is returned,the Con- 
ſable canonly ſhew what concerns himſelf, whichis the Warrant 
co him direted ; and the Writ does not require him to return a- 
ny thing elſe. 

As to your Exception, that he is otherwiſe named in the Com- 
mirmentthen in the Writ: The Writ requires to have the Body 
of A. Earl of S. Cuocunque nomine Cenſeatur 1n the Commit- 
ment. 

After this, my Lord Shaftsbury made a Speech; the Subſtance 
cthereot followerh. 


' My Lords, | 

rm not intend to have ſpoke one word in this buſineſs, bur 
& ſomething hath been Objetted and laid ro my Charge by the 
king's Counci], Mr. Attorney and Mr. Solicitor, that enforceth 
me to ſay. ſomething tor your better ſatisfaction. They have told 
you thatmy Counſcl in their Arguments ſaid , That this Court 
was greater then the Houſe of Peers , which I dare to appcal to 
your Lordſhips and the whole Court, that itwas never ſpoken by 
them, Iam ſure was not by any dire&tions of nune. What 1s 
done by-my Courſe] and by me, 1s, That this is the moſt pro- 
per Court to reſort unto where the Liberty of the Subject 1s con” 
cerned. The Lords Houſe 1s the Supream Houſe of Judicature 
in the Kingdom ; bur yer there 1s a Juriſdi&tion that the Lords 
| Houſe doesnot meddle with. The King's Counſel hath menti- 
oned, as a wonder, That a Member of the Lords Houſe ſhould 
come hither to diminiſh the Juriſdiction of the Lords. I ac- 
—_— them to be Superiour to this, or any other Court, to 
whom all Appcals and Writs of Error are brought; and yet there 
arc Juriſdictions that they do. not challenge , and which are not 
natural to them, or proper for them. They claim not to med- 
dic 1n Original Dunks and ſo I might mention 1n other things; 
and I do not think it a kindneſs to any Power or Body of men, 


to give them ſome power that are not natural or proper to their 
D Con- 


t4 | 

Confticution. Ido not thinkxa kindnefs to the Lordsto rake Þ 1 
them abſolute and above the Law,: tor ſo Ithumbly tonceive this 
muſt do, if ir be adjudged that they by a gencral Warrant,-ox 
withour any, particular Cauſe afſigned, do commir me, or any 0. 
ther-man, to a perpetual and mdctinite Imprifonment ; And, my 
Lords; I amnotſo Inconfiderable a perſon, but what you do in 
my Caſe, muſt be Law for every man in England. 2 
Mr. Attorney 1s pleaf:d to fay I am a Member of the Lord 

Houſe, and to lay weight on the word Member. Itis very true! 
I am one of them, and no man hath a greater Revexence or' F. 
ſeem for the Lords then my {:lt; 'but, my: Lords, Ilope my be. 
ingaPcer, or a Member of either Houſe, ſhall not looſe my be. 
mg an Engliſh man, or make me to have lefs title to Magna Charti 
and the other Laws of Engliſh Liberty, WD 21:97 oa 

My Opunon is not with one of my Counſel, who argued very 
learnedly, Thar the paſling an Act by the King's Royal Aſentoan 
make a Seflions, becauſe the uſual Promiſe was not wit. It was 
without any Inſtruction of mine to mention that point. -"1 

The King's Counſcl tells your Lordſhips-of the Laws-and Cu- 
ftoms of Parhament ; andif this was fo, I ſhould ſubraes but this 
Caſe of mine 1s Prime Impreſſionis, and 1s a new way, fuch as ner 
cher Mr. Attorney nor Mr. Solicitor can ſhew any Prefident of,and 
Fhave no other remedy nor placeto apply to then the way I tal 

Mr. Attorney confeſſeth that the King's pleaſure may pleaſe nit 
without the Lords. It ſo, this Court 1s Coram Rege. - This Court 
is the proper place to determine the King's pleaſure. -This-Courr 
will and ought to judge of an Actof Parliament void, if ut be a- 
gainſt Magna Charta,nnuch more may judge anOrder of the Houſe, 
chat is put in Execution to deprive any Subject of his Liberty. 
And if this Order of Commutment bea Judgment, as the King's 
Counſel affirms, then it 1s out of the Lords ; ko and properly 
betore your Lordfhips, as much as the Acts which-were larely 
paſſed, which I preſume you will not refuſe to judge of, norwith- 
ttanding that the King's Attorney General faich that-rhis Parlia- 
ment 1s ttill in being : I rake it ſomething ill that Mr. Attorney tells 
me I might have applied clfewherc. 

My Lord, I have not onutted what became my Duty towards 
the King z for beſides the Oath of Allegiance I took as aPeer,or an 
Engliſh man, there is ſomething in my Breaſt that will never ſuffer | 
me todepart from the Duty and Reſpect that I owe him; bur 
am here bcfore him, he isalways ſuppoſed to be here preſent, and þ 
he alloweth his Subjzcts the Law. | 

'My Lord, they ſpeak much of the Cuſtom of Parliament ; bur 
I do aftirm to you, there is no Cuſtom of Parliament that vc 

ther 
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their Members were put outof 'their own Power z and the Incon- 
veniencesof it will be cndlaſs.. Ht \ 
- Mr. Attorney was pleaſed cafily to anſwer the'Objetion of one 
of my Counſel; It a grear Miniſterſhoald be ſo Commiteed', he 
hath che Cure of a-Pardon,' 4 Proroganion, or a' Diſſolution”: bur 
if the Caſo ſhould be pat,whyHtorty Members,or a greater nurhber, 
may notas well be taken away without remedy inany ofthe King's 
Courts, he will nor'focafily anſwer; atid if in this Caſe there can 
be no relict, no man can forcſee what will be hereafter. L 
I deſire your Lordſhip well to conſider what rule you make in 
my Caſe, for it will be a Prefidenc that i furure Ages may Eoncern 
man in England. © "C1 5; 70 
/- My Lord, Mr. Attorney faith you can either releaſe or reniand 
me; Idifferfromhim in that Opinion:* Ito not” infiſt wiper! a 
Releaſe: Thave been a Priſoner above five Months already, and 
come hither of Neceflicy , having no other way to get my Liber- 
ry, and therefore amvery willing to render your Lordſhip Bay], 
which are in or near the Court, good as any are in £xglard; either 
for their Quality or Eſtate, and 1 am ready to give any Sum or 
E Number: © A | | *: - "74 
My Lord, this Court being poſſeſt of this-bufineſs, IT am 
' now your Priſoner.” - 
- The Court delivered thar Opinion Seriatim. 


- 


Juſtice Jones, Sucha Return madeby an Ordinary Court of 
kſtice, would have been ill and uncercain ; but the Cauſe is diffe- 
+ Went when it-comes before this High Court , to which ſo much re- 
2 Exct has been paid by: our Predeceflors,: that they have deferred 
7: he Derermination of Doubts conceived on an A<t of Parliament, 
's Euntil they have received the Advice of the Lords: and now; in- 
y Pftead thereof it is demanded of us to controll the Judgment of all 
y Ihe Peers, and given ona Member of their own Houſe, and du- 
+ ſang the continuance of the ſame Seſſion. 'The Caſes where the 
x- [Courts of Weſtminſter have taken Cognizance of Priviledge, differ 
ls Ifom this Caſe : for in thoſe it was only an Incident to the Cafe be- 
fore them ; which was of their Cogmzance; but the direct point 
ds If the Matter is now the Judgment of the Lords. 
in | The courſe of all Courts ought to be conſidered, for that is the 
ex [Law of the Court, Lane's Caſe 2. Reſt. and it has not been afhrmed, 
: 1 Fharthe Uſage of che Houſe of Lords has uſed to expreſs the mat- 
nd fr more particularly gn Commitments for Contempts,and there- 
oreI ſhall take it to be according to the courſe of Parliament. 4. 
zut Fift. 50. It is ſaid that the Judges are Afliitants to the Lords , to In- 


x& ormthcm of Common Law; but they ought not to Judge of a- 
cir {YLaw, Cuſtom, or Uſage of Parliament. The 


Ce eres 


rexmined ; and'theretore;the certainty or uncertainty of -the Rg 
rurh 15 not magerial , tqr it is not examinablehere : butt the Se 


toibe diſcharged. : 6a 


- caſe of a Prorogation, - 


- . (as) 

TheObje&tionas to the continuance of the:lmpriſonnient, has 
received a plain Anſwer, for it ſhall bedeternungd by the -Pleafure 
of the King, or of the Lords: angd-if it were-otherwiſe,' yer the 
King.could pardon the Conterypt; aiuder.che: Great Seal or dif 
charse the'Impriſonment under the Privy Seal. 0 0 nd 
ſhall not ſay what would be the'canſequener; (as to; this Ine 
prifonment) if the Seſſion were determined, for that is nor the pre: 
ſent Caſe; butas the caſe is; the Court can neither[Bay]: nox. if 
charge the Earl. 99 | £9: CE of 
.. Wild Juſtice, - The Return nodoubt is4llegal ; but the queſtion 
is of a Point of Juriſdittion, Whether it may;be cxammed here; 
This Court cart meddle with the Tranſactions of the; maolt High 
Courtof Pccrsin Parliament, during the Sefhon, which 1s not ge: 


- 


homhad been determined, my Opition would be, that he ought 


Kaingfozd Chief Juſtice. This Court has no Juriſdiction of the 
Cauſe,” and therefore the Form of the Returns not cdntiderabl: 
We ought not to extend our Juriſdigtion beyond 1ts due limits, 
and the actions of our Anceſtors will not warrant us in fucha 
Attempt. 

. The Conſequence would be very 'nuſchievous it this Coun 
ſhould deliver a Member of the Houſe of Peters and Commog 
whoarce commutted, for thereby the buſineſs of Parhamene my 
be retarded :: for it may be the Commitment was for evil behay 
our,or undecent reflections on other Members, to the. diſturbang 
of the Affairs of Parliament. _ repel acts [i 

TheCommurment in this caſe is not for ſafe Cuſtody;but he isin 
execution of, the Judgment given by the Lords for the Contemyz 
and.theretore if he ſhould be bayled, hewould be delivered-out 
of-exccution; for a Contempt in facie Curice there is no 0 
Judgment or Execution. C15 31h; 

-. This Courr hasno Juriſdiction , and therefore he ought to be 
remanded. Idelver no Opinion whether -wotld be ortherwik 


clare that his Opinion;was, That the Party ought to be Remand 
. - And ſohe was remanded by the Courr. 
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. Twisden Juſtice was abſent, but he deſired Juſtice heat 
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* Offober 23. 1679. 


Do Appoint Robert Pawlet to Print this my 
Speech : And thatno other Perſon preſume to Re- 


Print the ſame. 


WILLIAM SCROGGS. 
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